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MEMORANDUM AND FINAL ORDER

Pursuant to §§ 2-204 and 2-214 of the Insurance Article of the Annotated Code of Maryland,’ the
Maryland Insurance Commissioner (Commissioner) concludes that Bradley Burton (“Respondent”)
violated §27-406(1) of the Insurance Article, Pursuant to Respondent’s violation of § 27-406(1) and as
allowed by § 27-408(c) the Commissioner coneludes that Respondent shall pay an administrative ponalty
in the amount of $3,250,

STATEMENT OF THE CASE

This matter arises from an Order originally entered by the Maryland Insurance Administration
(MIA) on July 27, 2015, and made pursuant to § 2-108, § 2-201, §2-204, and § 2-405 against Respondent,
After an investigation, the MIA concluded that Respondent violated § 27-406 and imposed an
administrative penalty in the amount of $5,000, On July 27, 2015, the MIA ordered Respondent to pay a
penalty of $5,000, The Respondent disagreed with this finding and timely requested a hearing on August
12, 2015, which was granted, On January 28, 2016, the MIA took further action when it issued an
Amended Order that assessed a total penalty of §6,500 (the original $5,000 plus an additional $1,500) as
a tesult of the investigation into Respondent’s violation of the Insurance Artlcle. On February 3, 2016,

the Respondent again timely réquested a hearing which was granted,

' Unless otherwlse noted, all statutory citatlons are to the Insurance Artlels of the Annotated Code of Maryland,
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The issue presented in this case is whether the Respondent committed Insurance fraud in or
related to anapplication or applications for insurance by willfully or knowingly making a false or
fraudulent statement or statements in violation of § 27-406(1), thereby making himse!f subject to an

administrative penalty under § 27-408.

SUMMARY OF THE EVIDENCE

A, Testimony

The hearing in this matter took place on March 1% and 2™ 2016, The Maryland Insurance
Administration was represented by Assistant Attorney General Brandy J, Gray. Witnesses for the
prosecution were: Theodore Kuzcarski, Insurance Agent; John Bauer, Investigator with Northwestern
Mutual Life Insurance Company (“Northwestern Mutual™); Fred Mullis, Reglonal Director, APPS;
Patricia Collins, Medical Assistant; David Kuntz, Lab Director, Clinical Reference Laboratory, Ino,;
Joseph Smith, MIA, Assistant ChiefInvestigator, Civil Fraud Unit; Stewart Thompson, MIA
Investigator.?

Respondent was represented by A, Donald C. Discepolo, Esquire, of the Law Firm Discepolo,
LLC. Respondent did not offer any exhibits or witness testimony at the hearing, Respondent was
subpoenaed to testify and was sworn In to do so at the hearing, He however tefused to testify and instead
claimed a Fifth Amendment privilege against selfsinerimination under the United States Constitution,
B, Exhibits

MIA Exhiblts;

A, Northweétem Mutual; Individual Life Insurance Application; dated August 14, 2014

B. Northwestern Mutual; Disability Insurance Application; dated Avgust 14, 2014

2 An additlonal witness, Feathor MoLaughlin was not permitied to tostify for the MIA, Ms, McLaughlin Is the Compllance Coordinator for the
Maryland Board of Pharmacy and Respondent Is a Heensed pharmaclst, Although the MIA's Fraud Division has g statutory obligation under §




C. Northwestern Mutual; Medlcal History Questionnalre and Paramedical Examination; dated
August 8, 2014

D. Northwestern Mutual; Client History Interview of Respondent; dated August 15, 2014

E, Clinicial Reference Laboratory Form; dated August 8, 2014

F. Clinical Reference Laboratory From; Notics and Consent for Testing taken from BExhibit
Clinical Reference Laboratory drug test kit ‘

G. Lab Results from :Clim'cal Reference Laboratory; dated August 20, ‘(2014

H, APPS CaseLog |

L. Denial of Coverage letter from Northwestern Mutual ; dated September 3, 2014

J. Northwestern Mutual; A Life Insurance Illustration; dated August 14, 2014

K. Northwestern Mutval; Life Disability Income Presentation; dated August 14, 2014

Denial of Coverage; Northwestern Mutual dated September 3, 2014
. Northwestern Mutual; SIU Application Review

September 16, 2014 e-mail from Respondent to Theo Kuozarski
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September 26, 2014 e-mail from Respondent to Theo Kuczarski

o

Letter from John Baver, Invetigator, Northwestern Mutual; dated October 22, 2014

Q. Fraud Report ID: 228991053, Submitted by Northwestern Mutual on September 8, 2014

R. United States District Court for the District of Maryland Disposition Sheet; dated July 19,
2010

5. Conditions of Probation outlined by the United States Distriot Court for the District of
Maryland; dated July 19, 2010

T. Judgment in & Criminal Case issued by the United States District Coust for the District of ‘

Maryland; dated July 21, 2010, by Thomas M, DiGirolamo, Magistrate Judge

U, Curriculum Vitae of David J, Kuntz, PhD, F-ABRT

2-405 to notify professional loensing boards 1n Instances of nsurance fraud Involving professionals, the MIA’s notifcation obligation was not at




V. Clinical Reference Laboratory Testing Kit

W, Treatment Completion Letter from Charles O. Rouse, Addictions Counseling Service of
Maryland; dated November 17, 2010

X. Supplement Report from interview notes from Investigator Stewart Thompson’s interview of
Respondent

Y, Handwritten notes by Investigator Thompson taken duri g Interview of Respondent

Z. Supplement Repou interview notes from Investlgatm Stewart Thompson s interview of Loy
Kallas, President of American Para Professional Systems (APPS) and Patricia Collins,
Medical Assistant at the APPS Baltimore Metro Office located at 8600 LaSalle Road,
Towson, Maryland,

AA.  Report from Clinical Reference Laboratories

PROCEDURAL HISTORY

On July 27, 2015, the MIA issved an Orde against Respondent for committing insurance frayd
and imposed an administrative penalty of $5,000,

On August 12, 2015, the MIA recefved a Request for a Hearing from Samuel D, Snyder,
Attorney (“Attorney Snyder™), attorney with Discepolo LLP on behalf of the Respondent, A hearing was
scheduled for March 1, 2016,

On August 21, 2015, the MIA submitted g Request for Production of Documents, Oﬁ October 5,
2015, A. Donald C, Discepolo, Attorney (“Attorney Discepolo™), altorney with Discepolo LLP, sent a
oopy of Respondent’s Response to Maryland Insurance Administration’s request for Production of

Documents to the MIA,

lssue and any testimony Ms, MoLaughlin's could have offereqd was deemed to be not relevant,




On Ooctober 19, 2015, the MIA submitted & Motion to Allow Testimony by Telephione for a Mr,
David Kuntz, Lab Director of Clinlcal Reference Laboratory, Inc, Mr, Kuntz is based in Lenexa, Kansas,
This motion was granted by the Hearing Officer,

On December 18, 2015, the MIA submitted a Motion for Partia] Summary Decision in this case,
On January 15, 2016, Attorney Discepolo submitted the Respondent’s Opposition to Claimant Maryland
Insurance Administration’s Motion for Partial Summary Decision, On February 12, 2016, the MIA
submitted the MlA’s Reply to'Responc.len;c:sj 6pposition to MIA’s Motion for Pe;rtial vSumx-naay beoision.
On February 23, 2016, the Hearing Officer denied the Motion for Partial Summary Decision,

On January 27, 2016, the MIA filed their Pre-Trial Heating Statement,

On January 28, 2016, the MIA issued an Amended Order imposing an administrative penalty of
$6,500 in total against Respondent as opposed to the original $5,000 penalty,

On February 3, 2016, Attorney Discepolo filad another Request for Hearing with the
Administration,

On February 10, 2016, the MIA filed a Motion to Allow Testimony by Telephone for Mr, John
Bauer, an Investigator with Northwestern Mutual Life Insurance Company, Mr, Baver is based in
Milwaukee, Wisconsin, This motion was granted by the Hearing Officer,

On February 22, 2016, Attorney Discepolo filed Respondent’s Pre~Trial Hearing Statement,

On February 23, 2016, the MIA filed their Amended Pre-Trinl Hearing Statement, The Hearin g
proceeded as scheduled on March 1* and catried over to March 2™, 2016 at the Maryland Insurance
Administration, 200 Saint Paul Place, 24" Floor Hearing Room, The MIA and Respondent each filed

Post Hearing Briefs,

FINDINGS O FACT
These findings of fact are based upon a complete and thorough review of the entire record in this

case including the hearing transcript and all exhibits and documentation provided by the parties, The




oredibility of the witnesses has been assessed based upon the substance of their testimony, their
demeanor, and other relevant factors, To the extent that there are any facts in dispute, the following facts
are found, by clear and convincing evidence, to be frue, Citations to partioular parts of the record are for
ease of reference and are not Intended to exclude, and do not exclude, reliance on the entire record,
OnMarch 18,2010, Respondent was arrested within the State of Maryland for Driving Under the

Influence of Alcohol (“DUT?), (MIA Exhs, R, T.)

On May 5, 2010, Resﬁondent began treatment at the Addictions Counseling Service of Maryland,

(MIA Ex, W; T. 287.)

On July 19,2010, Respondent appeared before the Honorable Thomas M. DiGirolamo, a United
States Magistrate Judge for the United States District Court for the District of Maryland for his March
18, 2010 DUI charge. (MIA Exhs, R, S, T,) Respondent pleaded guilty to the DUI charge, As a resylt
of his guilty plea, Magistrate Judge DiGirolamo issued a Judgment In a Criminal Case (“Judgment”) in
which he sentenced Respondent to twelve months of probation and required two additional conditions of
probation. (MIA Exhs 8, T.) The conditions of Respondent’s probation required Respondent to comply
with the conditions stated in sections A, B, and C of the Judgment. Section C of the Judgment stated
that, “The [Respondent] shall satisfactorily participate in a treatment program approved by the probation
officer relating to substance and/or aleohol abuse, which may include evaluation, counseling, and testing
as deemed necessary by the probation officer,” (MIA Bx, T.) The other condition of Respondent’s
probation was that, “The [Respondent] shall successfully complete the program at the Addiotion
Counseling Center.” (Id.)

The DISPOSITION SHEET from the U.S8, Distriot Court case also reflects these requirements,
(MIA Exh. R.)

The unsigned Conditions of Probation document issued by Magistrate Judge DiGirolamo 1o
Respondent, stated both the Statutory and the Standard Conditions of Supervision, along with Additional

Conditions Ordered by the Court and memorialized in the J udgment. (MIA Exhs, S, T.) This included




the condition that Respondent, “shall satisfactorily particlpate in a treatment program approved by the
probation officer relating to substance and/or alcohol abuse, which may include evaluation, counseling,
and testing as deemed necessary by the probation officer,” (Id.) The Conclitioné of Probatlon document
also inoluded as a requirement that Respondent, “refrain from excessive use of aleohol.” (MIA Ex, S.)

On November 15, 2010, Respondent completed the aloohol and drug treatment program at
Addictions Counseling Service of Maryland and, was given a Certificate of Completxon because he |

“successfully completed the 26 week Aleohol and Drug Treatment Program,” (MIA Exh W, )

Charles O, Rouse, a Licensed Clinical Social Worker and Licensed Clinical Alcohol & Drug
Counselor licensed by the State of Maryland Department of Health and Mental Hyglene, stated in a
letter dated November 17, 2010, that Respondent "..met the criteria for alcohol abuse., " (Id.)

On August 14, 2014, Respondent completed and signed an application for a life insurance
policy (# D2190425), and completed and signed a disability insurance policy (# 20887235) with
Northwestern Mutual Life Insurance Company ("Northwestern"), (MIA Exhs, A, B)

As part of the application process, Respondent completed and signed a Medical History
Questionnaire (“Quostionnaire” ) that was a part of each of his applications to Northwestern Mutual on
August 8, 2014, (MIA Ex, C,)

Ms. Patricia M, Collins, a paramedical examiner with American Paraprofessional Systems
(“APPS”) testified et the hearing, Ms, Collins testified that she did not remember Respondent
personally. (T at 134-135.) Ms, Collins testimony was based on her standatd examination process and
the forms from Respondent’s case she vhas reviewed or was presented with at the hearing, (T. at 149,)
She said although she did not remember him personally she follows the same process for every client for
blood and urine sample collection, (T, at 136.) Ms, Collins also testified that she does not have any
specifio recollection of Respondent’s signing the form but that she follows the same process with every

applicant, (T, at 157.)




Ms. Collins has done approximately 2,000 paramedical examinations since the one with
Respondent on August 8, 2014, (T, at 164.)

Ms, Collins testified that in August of 2014 she met with Respondent at his home to complete the
Northwestern Mutual Medical History Questionnaire, (T. at 130-131; MIA Ex, C.) She testified that
when she meets with an applioant/clienf she enters the home, secures the client’s drjvers license, explaing
to the client that she is going to do measurements includ ing those involving blood, urine, height, weight,
blood pressure, and pulse, (T. at 130~13i, 149,) She also testified that If she e\;er ax"i'.i\}ed at a.n-
applivant’s home and that person appeared under the weather that she would not continue with the
examination. (T. at 135,)

Ms. Collins testified and described the process she follows to collect the blood and urine samples
which is the same for every applicant/client, (T, at 136.) The Questionnaire itself has a number in box
13 which shows the bar code ID number for the blood and urine specimens that she enters into the
computer 5o the specimens can be matched to the Réspoudent’s exam, (MIA Ex, C; T, at 134.) Ms,
Collins also testified specifically to the specimen collection process for urine and the chain of
custody by stating:

"[Alfter I collect the blood, I give them a cup to go into the restroom to giveme a
urine sample, When they bring the cup back, I check the temperature on the cup, It
has a little temperature strip, If it's under 94, it is not submittable, T has to be above
94 degrees, Then I pour it into two tubes provided in the kit and then Thave a chain of
oustody strip at the bottom that the olient signs and I have to put that on one of the
urine tubes," (T, 136.)

Ms, Collins stated that once she collects the samples that she boxes them up, turns the box over
and hands it to the applicant/client and explains the basies of what will be looked for in the specimens
provided. (T. at 139.) After she completes the specimen collections Ms. Collins puts them away in a bag

and goes into the computer to-starf with the Questionnaire. (Id.)




Ms. Collins testified that Exhibit F is a Clinical Reference Laboratory (“CRL”) Lab slip form
along with a Notice and Consent Form, (MIA Ex, F.)* A Notice Consent and Chain of Custody
Statements form was signed by Ms, Collins and Respondent signed on August 8, 2014 at 2:10 pm. (MIA
Ex, BE.)

Ms, Collins also testified that when she administers the Questionnalre she always sits within
three feet of the client, meaning the applicant, (T, at 132)) Ms, Collins testified that the Questionnaire
process, including the one she followed with Respondent, fnvolves starting at the beginning with
Respondent’s name. (T 131,) She testified that she then goes through the question on Respondent’s
primary care physician and then goes into each medical question indtvidually, (T, af 13 1-132.) Ms,
Colling stated that she reads the questions from the Questionnaire alond. (T. at 140.) She also testified
that she reads to the applicant every word of every page of an insurance company form during an
examination appointment. (T. at 162-163.) After the medical history questions are asked and answered,
Ms, Collins then inputs the vital signs and the measurements taken into the Questionnaire on hep
computer, (T, at 154,)

Ms. Collins testified that the specimen taking portion of an appointment typically takes just a few
minutes. (T, at 140.) She then testified that going over the applicant/client’s medioal history portion of
the appointment generally takes 15-45 minutes depending on the individual’s history and the entire
appoiniment generally takes about an hour, (Id.) Ms. Collins also testified that she provides the
applicant/client a chance to review the Questionnaire answers on her computer soreen before submission,
(T, at 140-141))

Ms. Collins testified at the hearing that based on her experience and looking over the
Questionnaire with Respondent’s “yes” responses requiring supplemental information, that her estimate

was that Respondent’s medical history portion of the appointment took 30 minuytes. (T. at 152-153.)

® The original binder copy of the CRL Lab slip form was g bad photocopy and was replaced with the copy from Inslde the sample
drug kit which was admlited as Exhibit V,




Before electronically signing the Questionnaire, an applicant/olient has the opportunity to review
all of the information Input by Ms, Collins. (T. at 159-160.) Ms, Collins testifisd that in order to
electronically sign the document, the applicant has to click on an “I Agree” box two separate times, first
agreeing nothing is to be changed and second to state everything is true and not fraudulent, (T, at 159~
161.) By signing the Questionnaire, Respondent affirmed "[I] have reviewed my answers and
statements in this application and declare that they are cotrectly recorded, complets, and true to the
best of my knowledge and belief," (Id,)

Ms, Collins stated she arrived at the Respondent’s residence to administer the paramedical
examination at the appointment time, (T. at 142.) She testified that myst have been around 1 pm but was
guessing that was correct. (T, at 142-143))

Ms, Collins also testified that she was not sure if the computer she used automatically converted
Eastern Time to Central Time, (Id.)

Ms. Collins testified that the Questionnaire was electronically signed by both Respondent and
Ms, Collins at 2:02 PM, but that she was not sure if this was Hastern Time, (T. at 142143 .) Her
testimony about the signature time was based on the form tself. (T. at 146) and the process she follows
for every client per the protocol, (T. at 157))

The Questionnaire was electronically signed by both Respondent and Ms, Colling at 2:02 PM,
Central Daylight Time on August 8, 2014, (MIA Ex. C)) Respondent electronically signed the
application first and then Ms, Collins electronically signed as a witness, (T, at 156-157,)

Ms. Collins stated that she does not know if the timestamp on the computer and documents are

automatically converted to Central Standard Time, (T. at 142-143.) Ms, Collins testified that she cannot

specifically recall the thme she got to Respondent’s residence, the time she and Respondent electronically

signed the documents, or the time it was uploaded, (T, at 146-147))

10




Question 4(a) of the Questionnaire asked, “Have you ever sou ght, received, or been advised 1o
seck treatment, counseling, or partioipation in a support group for the use of alcohol or drugs?”
Respondent answered "No," in response on August 8,2014, (MIA Exh. C at pe2)

Question 4(b) of the Questionnaire asked, “Have you ever been advised to reduce or discontinue
the use of alcohol?” Respondent answered "No," in response on August 8, 2014, (MIA Exh, C at p, 2.)

Question 4(c) of the Questionnaire asked, “in the last 10 years, have you used marljuana,
cocalne, heroin, methamphetamine, hallucinogens, or any other ﬂlegal drug oi‘ étlbstalloé?”.Respondent
answered 'No," in response on August 8, 2014, (MIA Exh, Catp.2.)

Ms. Collins confirmed that the records show that Respondent reviewed and confirmed the

questions on the Questionnairs, on her computer laptop sereen, (T, at 162.)

On August 15, 2015, Respondent gave a telephone client history interview with a representative of
Northwestern Mutual as part of the application process taken in the normal course of business, (MIA
Ex. Dy T. at 45-49.) During that interview Respondent represented to the Northwestern Mutual
tepresentative that at some point in tlme he had been recommended by his aftorney fo enter g
freatment program, but not by a court order, (MIA Exh, D at p. 24; T, 283.) The question af the
bottom of page 23 of asks, “Have you recetved or been advised to recefve t:reatment or counseling for
the use of alcohol or drugs?” The recorded answer was “Comment”, (MIA Bx, D at p. 23.) The
details sectlon of that question contains the recorded notes of Respondent’s explanation as,
“recommendation by attorney but not a court otder, Treatment program- weekly group sessions for g
few mos”. (MIA Ex. D at p, 24.,)

On August 20, 2014, the CRL testing laboratory which analyzed Respondent's urine sample
notified Northwestern Mutual that Respondent's specimen tested positive for cocaine metabolites, (MIA
Ex, G)

On August 22, 2014, Northwestern Mutual's underwriting department referred the matter to

the Northwestern Mutual’s Special Investigation Unit (“SIU”) for investigation, (MIA Ex, M.) Mr,
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Bauer testified regarding the SIU investigation, Mr. Bayer testified that he reviewed Respondent’s
investigation file, including the application, the medical history questionnaire, life insurance policy
application, disability insurance policy application, client history interview, the coverage declination
letter, and the lab results. (T, at 109.) The total value of the policles Respondent was applying for was
$394,489.00, (T. at 110-111) As a resylt of the SIU investigation and in particular the lab resylis

indicating cocaine use, Northwestern Mutval determined that it had a good faith belief that fraud had

been committed aﬁcl & statutory obligation under Section 27- 802(a)(1) of the Insutance Article to forward
the file to the MIA, (MIA Ex, M; T. at 111.) Therefote, Northwestern Mutual referred the matter to the
MIA with supporting documentation, (MIA Exhs, P, L-0))

Respondent's financial planner and insurance agent, Theodore Kuczarksi, testified that he and
Respondent discussed the application process, including the need for blood and urine specimens and a
medical history, (T, at 22.) Mr, Kuezarski also testified that it is part of Northwestern Mutyal’s
application process to conduct a client history interview with an applicant over the telephone, (T, at 45-
46.) He also testified that the applications, questionnaires, ete, is all part of the underwriting process,
(T, at46.)

On September 3, 2014, Northwestern Mutual notified Respondent by letter that it was unable
to issue the policies, as his utine specimen was positive for cocaine, (MIA Exh. L) Mr, Kuczarski was
notified the same day that Respondent's application had been declined due to confidential
information, (MIA Ex, L.)

Mr., Ruczarksi testified at the hearing that on September 16, 2014, he received an email from
Respondent explaining the reason for the positive urine test resulis for cocaine metabolite. Respondent
wrote, "I was shocked when 1 found out, but realized what happened when I thought back through

that weelkend." (MIA Exhs, L, N,)

4 Seotion 27-802(a)(1) of the Maryland Insurance Article states, "An authorlzed Insurer, its employees, or Insurance producers, who In
good falth have cause to belleve that Insurance fiaud has been or Is being committed, shall report the suspeoted Insurance fraud In
wilting to the Commissioner, the Fraud Divislon, or the approprinte fedoral, State or local law onforcement authorities."
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The MIA’s Stuart Thompson, an Investigator was assigned to Investigate the fraud reforral made
by Northwestern Mutual to the MIA pursuant to Respondent’s application, (T. at 230, 265.) Investigator
Thompson testified that he interviewed witnesses and reviewed the case documentation, including the
documents showing the declination of Respondent’s application by Northwestern Mutual due to the

“alleged cocaine use, (T. at 265-266,) Investigator Thompson took notes during his interviews and wrote
up reports afterwards, (MIAI Exhs. X, Y, and Z; T, at 267.) At the hearing Investigator Thompson spoke
clearly, was well organized in his presentation, and presonted as a credible witnéss, |

Investigator Thompson contacted Respondent and asked him to come to the MIA for an
interview about his insurance applications with Northwestern Mutual, (T. at 267-268.) That interview
took place on April 22, 2015, (MIA Bx, X.) Investigator Thompson asked Respondent if he could record
the interview but Respondent did not want the interview recorded, so it was not recorded. (T, at 308.)
Investigator Thompson testified that at the interview Respondent was honest, forthright, transparent, not
defensive, and credible throughout, (T.at301-302,)

Investigator Thompson testified that he showed the Questionnaire to Respondent during the
interview, (T, at318.) Investigator Thompson also testified that Respondent told him that he had been
transparent about his cocaine use with Mr, Kuczarski and also acknowledged that he answered negatively
to Question 4.a, (T, at 269.) Investigator Thompson testified that Respondent also stated that he could
not dispute the acouracy of the tests on his blood and urine, (T at 319.) Investigator Thompson also
testified that Respondent stated that he snorted one or two lines of cocaine on August 7" the day before
the paramedical Investigation, (T. at 270.) Investigator Thompson testified that Respondent stated he
went forward with the medical examination even though he had used cocaine becausé he had rescheduled
it a couple of times and that he did not know they were going to test for cocaine, (T, at 270-272; T2% at

32.)

5 T2 refers to the transcript of the Second day of the hearing, March 2, 2016,
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Under cross examination Investigator Thompson was asked about the notes he took during the
interview with Respondent, When asked specifically about one portion his interview notes, Investigator
Thompson testified that Respondent was, “a bit confused as to when exactly he used cocaine and
wondering if it was relevant to the insurance application,” (T2 at 46,) These notes specifically read as
follows, “...Initially Respondent thought the answers to the question about drug use were prior to doing
coke, but after reviewing his smaxt phone gnd the ama:he realized it had come before, Respondent said
he wasn’t told about wh;’c type of drug he would be tested for and would have rmesoh@duled- had he known
it was coke, I'm in the profession, Iknow how acourate those drug tests are. He asked for all docs such
as reference, drug history results, regarding his case. Investigator Smith said he would be able to request
docs,” (MIA BEx, Y; T2 at 50-51.)

Investigator Thompson testified that his report encompasses everything substantive he believes
Respondent said to him during the intervievy. (T at 307.)

Mt, Joseph E. Smith, III, Assistant Chief Investigator for the MIA, was asked by Investigator
Thompson to sit in for a portion of Investigator Thompson’s interview with Respondent and did so. (T,
at 229-230, 270-271,) Investigator Smith testified that Investigator Thompson never told him that
Respondent said he was drunk the night before the examination, (T, at 239.) However, Investigator
Smith also testified that he recalled hearing from Investigator Thompson in a subsequent conversation
that Respondent stated that he was out the night before his examination drinking while celebrating his
birthday with a friend and that he forgot that he did cocaine because he was drinking so much, (T2 at
243-244.)

During the Interview Investigator Thompson testified that he fold Respondent that Respondent
was at the interview voluntarily and could Jeave at any time for any reason. (T, at 297, 300) Investigator
Thémpson tecotded this in his notes of the interview. (MIA Bx. Y; T. at 300, 307)) Investigatos
Thompson testified that he understands a custodial Interrogation is where the interviewee is in a sefting

where he or she does not feel free to leave, (T. at 299.) Investigator Thompson also stated that he did
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not provide any Miranda warning to Respondent (T. at 297) or have him sign an Advice of Rights form,
(T, at 300.)

Respondent asked about the repercussions of a ojvil order towards the end of the interview, (T,
at 303,) Investigator Thompson also testified that Respondent did not ask for an attorney, but did
indicate that he planned to consult with an attorney. (T, at 303-305,)

Investigator Smith testified that he asked Respondent if he was at the interview voluntarily and
Respondent answered yes to the question, (T. at 240-241.)

Investigator Thompson interviewed Ms. Colling on May 13, 2015, (MIA Ex; Z.) Ms. Collins
stated at that time that she did have some recollection of the meeting with Respondent because she
remembered a specific blood cell condition “betathalassemia” was included as part of the Respondent’s
medical history, (Id.) She specifically recalled having to look up this medical condition on her smart
phone, (Id.) She discussed Respondent’s paramedical examination, the Questionnaire, and the CRIL,
consent and chain of custody forms, (Id)

The notes of that interview indicate that Ms, Collins told Investigator Thompson that the
custody/chain of consent form was signed by both she and Respondent on August 8, 2014 at
approximately 2:10 pm, (Id at p. 2; MIA Ex. E.) Although there is no specific indication as to whether
that was Eastern Time or Central Daylight Tlme, this form was signed manually by both Respondent and
Ms, Collins in Baltimore, Maryland which is in the Bastern Time zone, (MIA Ex, E)

Investigator Thompson also interviewed M, Kuczarksi, Mr, Kuczarski stated that after he
received notification from Northwestern Mutual that Respondent's insurance applications had been
denied for "confldential reasons," he contacted Respondent, In response, Respondent sent him an e-
mail on September 16, 2014, stating that Northwestern Mutual’s denial was based on a positive test
for cocaine metabolites. The e-mail stated, "...The rationale for the decline was a urine fest positive
for cocaine (or metabolite?). I was shocked when I found out, but realized what happened as I thought

back through that weekend...." (MIA Exhs. L, N.)
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The MIA established the unbroken chain of custody of Respondent's urine sample through the
testimony of Ms Collins, Mr, Mullis, Dr, Kuntz and Exhibit B. The Court of Special Appeals, indmos
v, Stare, 42 Md, App. 365, 381 (1979), outlined the test for admissibility holding:

"[A]lthough for purposes of admissibility the chain of custody authentication of
evidence need not be beyond a reasonable doubt, it must create a reasonable
probability of sameness, just as in a like Instance it must preclude by teasonable
probability, any tampeting."
Mr, Mullis, General Manager of APPS Paramedical testified at the hearing on the processes -
the patamedical examiners use, including thoss used to collect the blood and urine specimens, Mr,
Mullis, using the sample CRL Blood and Urine Kit which was admitted into evidence as

Exhibit V¢, explalned the urine specimen collection process and stated:

"[Slhe takes the speolmen and in front of the applicant, she fills the two
yellow top tubes, Okay. Those are the urine tubes and those go into the kit, now, this
has got the bar code that matehes and everything ties tnto the zip slip and the chain of
custody and all of this s sent to the lab, The donor's name is on the side of sach one,
of all the tubes. Not just the urine tubes. All the tubes.

There is a security seal that's put across the tubes. All of that Hes into the
donor or applicant. Insurance company is the applicant.,, Then it goes back into
here [the specimen collection kit], 1t is sealed, sealed with one of the seeurity strips
packaged and sent to the lab." (T, at 62-63.)

Mr. Muilis also testified that the paramedical examination and Questionnaire process takes about
45 minutes, but could take longer depending on the applicant’s medical history. (T.at72.) He testified
that the interview portion of the process takes about 20 to 25 minutes, (T, at 95.)

Mr. Mullis also testified about Ms. Collins medical examination based on his review of the APPS
record log for Respondent’s case which includes notes on the paramedical examination appointment,
Mr, Mullis testified that the appointment between Ms, Collins and Respondent was scheduled for 2:00
pm Eastern time on August 8,2014, (MIA Ex H; T, at 84.) M, Mullis also stated that based on hig
review of the Questionnalre that it was signed at 3:02 Eastern Time, which is also 2:02 Central Daylight

Time. (T.at 101.) Mr, Mullis testified that the note in the system on the APPS case log at 5:31 pm

16




indicates that Ms, Colllns reported that she completed the case sometime during the day of August 8,
2014, (T.at 97)

David Kuntz, PhD, F-ABFT, Executive Director and Co-Laboratory Director for the CRI,
testified for the MIA, Dr, Kuntz testified that he is a board certified forensio toxicologist, is a member of
the Soclety of Forensic Toxicologlsts, the American Academy of Forensie Sofences, and the Amerioen
Association for Chemical Chemistry, that he has und ergone special fraining In drug analysis, and has
beerr functioning as a forefsic toxicologlst since 1989, (T, at 178-179; MIA Bx, U) Dr. Kuntz als
testified that he has testified as an export approximately 500 times in his career, including cases whete
the lab testing and adulteration of fluids like utine, blood and sweat are involved, (T. at 180.) Dr, Kuntz
also testified that as a board certified forensio toxicologlst, he has also been qualified as an expert in
cases where the fssue of a potential false positive test resylt for cocaine is raised, (T, 181.) Dr, Kuntz
was accepted by the hearing officer as an expert in the field of analytical toxicology. (T. at 183,)

Dr, Kuntz helped establish the chain of custody of the Respondent’s sample, (MIA Ex, Gy T, at
184-185.) Dr. Kuntz testified about the process throu gh which Respondent’s urine sample was recelved
and then processed by CRL, Initially, the sample i tested by a different CRL lab from the one in which
Dr. Kuntz actually works. His lab becomes involved with testing a separate sealed and secure portion of
the same sample after the insurance testing lab receives a positive test result, (MIA Ex, Gy T, at 200,)

Dr. Kuntz testified that,

"...[TThe sample would have been received in the insurance testing laboratory, which is
separate, separate laboratory, They're going to perform their testing and those that would
have screened positive would be transferred to us, They're going to be received in & tube that's
got a seal on it; tamper evidence seal, along with a document asking vs to perform testing,
In this case, it would have been cocalne. ,

What we are going to do is we'te going to provide data, a laboratory session number for
toxicology, and we are going to pout a portion of that urine into a secondary tube that also
has the same labeled number and jt's golng to be processed under our normal procedures
for the presence of cocaine metabolite, or benzoyleegonine," (T, 184-185.)

® The transcript indicates this kit to be Exhibit B but it Is clear that this is a mistake and should be Exhibit v,
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Dr. Kuntz testified that when Respondent’s sample was inftially received by CRI, that it went to
the insurance laboratory within CRL, (T, at 199,) The lettor sent from CRL fo Northwestern Mutual on
August 20, 2014 providing the results of Respondent’s tested sample was signed by Mark E, Magee, Vice
President of Laboratory Operations, (MIA Ex, G; T at 197-198,) There were 2 confidential one page
reports from CRL with the heading “Drugs of Abuse Testing Report”, each dated August 20, 2014,
atfached to the letter, (MIA Ex, G.) One report showed the chain of custody of Respondent’s sample
and the other the results of test of Respondent’s urine sample on Augﬁst 12, 2014 (Id.) .

Dr, Kuntz testified that the fourth page of MIA Ex, G is a stand ardized repott of the type
typioally created by the CRL insurance laboratory, which shows the results for Bradley Burton, (T, at
195.) Dr, Kuntz testified that his laboratory’s teport results were reported to the insurance laboratory and
incorporated into this report, (MIA Ex, Gatp.3,)

Respondent’s counsel entered a continuing objection to the admissibility and yse of the Exhibit
G and the attached reports into evidence based on a lack of foundation, including regarding the
calibration of the machine used to test Respondent’s sample, (T, at 195-206.) However, Respondent
conceded in his Post Hearing Brief that he had used cocalne on the night in question. “The Respondent’s
position pertaining to the use of cocaine is that he did not recall using cocaine until the results of the
medioal examinations were given to him.” (Resp, Briefat p, 2.)

Dr, Kuntz testified that the testing procedures he described for deteeting the presence of cocaine
or cocaine metabolites are analyzed by a well recognized methodology called gas chromatograph mass
spectrometry or GC-MS, (T, at 185.) Dr, Kuntz, explained that this has been the standard technique for
confirmation of drugs since the late 1980°s. (T, at 185, 201.)

Dr. Kuntz also desctibed how the gas ohromatograph apts to separate drugs from other
compounds after a fluid sample is injected and how the mass spectrometer identifiss and measures, and

quantifies any drug components of the tested and separated material, (T. at 186-187,)
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Dr, Kuniz testified to the proocesses used in his lab at CRI, to test the Respondent’s urine sample,
He stated that his lab uses both an electronic check of the GC-MS and open controls fo ensure that the
GC-MS instruments used to do the testing is calibrated and functioning propetly, (T, at 187-189,) The
open controls are a test which involves injecting samples that are known to contain benzoylecgonine, a
cocaine metabolite, in 8 certaln concentration both above and below the testing cut-off ranges, (T, at
189.) In addition, there are also control injeotions done after the sample is tested to finalize controls at
the end of the testing ]Sl'ooess as well. (T. at 187-188.) Results of the tests ﬁre Ini'fnted on stmldérdized
reports, (T, at 189-190,)

Respondent’s sample was tested on an Agilent machine, known in Dr, Kuntz’s lab as mocdlsl
MSD-25. (T. at 197; 214.) The testing done on this sample was a test to detect cocaine. (T, at 206-
207.) The results of that test from his lab showed a conoentration of greater than 18,000 nanograms per
milliliter of benzoyleogonine, (T, at 206,) The results of that test was sent to the insurance laboratory
for inclusion in the report issued by CRL to Northwestern Mutual, (MIA Ex, G; T, at 192-193))

Dr. Kuntz conceded on cross examination that the CRL lab results show Respondent’s creatinine
level was high and that this can be indicative of dehydration and a person being hung over from drinking,
(T. at 219.) He also testified that when a person drinks a large amount that they are prove to episodes
known as “blackouts,” (T, at 222,)

Dr. Kuntz testified that he did not personally conduct the gas chromatography test or the second
portion of the test on Respondent’s urine sample, (T, at 190-191; 202.) Dr, Kuntz testified that he did
not do the initial verification of the results from his lab, but testified that he did personally certify to the
vetification done by the staff. (T. at 191.) Verificatlon included reviewing the data and printed records
generated around the test, including the controls and calibration of the machine, and the report generated
which includes his laboratory’s results, (T, at 204.)

Respondent was subpoenaed by the MIA to testify at the hearing. He was sworn in and d id

testify but refused to answer any questions, In response to every question except when asked to state his !
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name and address, he simply stated, “I'll take the Fifth Amendment,” (T2 at 6, 10-14.) Counsel for the
MIA objected on the basis that the informatlon sought was not for use in a criminal matter, Respondent’s
counsel stated that the testimony sought was designed to circumvent the Fifth Amendment and that he
would not advise Respondent to answer any question at all absent a court order from a judge, (T2 at9,)

Respondent was specifically asked to testify about Section C of the J udgment, the Conditions of
Probation, and the coutt ordered treatment gt Phe Addictions Counseling CenteruRespondent.

Respondent would only answer, “I’ll take the Fifth Amendment,” (T2, at 12,)

DISCUSSION

A, Position of Parties,

The MIA argues that on July 1, 2014, Respondent committed insurance fraud when he
wilfully and/or knowingly made a false statement concerning his having sought, received, or been
advised to seek treatment, counseling, or participation in a support group for the use of alcohol or
drugs on the medical questionnaire portion of the application for the life and the disability policy,
The MIA also argues that Respondent committed insurance fraud when he wilfully and/or
knowingly made a false statement concerning his cocaine usage on his applications for the life and
disability policies, The MIA asserts that the U.S. District Coutt records, the treatment records, the
drug testing laboratory records, the documents presented at the hearing, and the testimony of the
witnesses show by clear and convincing evidence that that Respondent's actions violated § 27-406(1),

Respondent defended himself at the hearing but did not put on a case or offer any evidence, In
his Post-Hearing Brief Respondent argues that there was insufficient evidenoe presented to show by
clear and convineing evidence that he had a knowing intent to make & false or fraudulent statement
regarding cocaine use to Northwestern Mutual on the applications for life and disability insurance.

Respondent also asserts that he was never told he would be subject to questions or testing Iabout

drug or aleohol use, In addition, Respondent argues that the evidence does not support that the
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Questionnalre was properly handled and signed and therefore cannot be the underlying documentation
to support by clear and convinoing evidence of a knowing misrepresentation,

Respondent argues that the Questionnaire pottion of the application is invalid under the
Maryland’s Uniform Electronies Transactions Act.”

Further, Respondent also argues that certain portions of Dr, Kuntz’s testimony show he »was foo
impaired to knowingly commit insurance fraud,

Respondent also argues that the interview conducted by the MIA Invesfigators of Résﬁoﬁd.ent
was improper, required a Miraﬁda warning, end therefore any statements made during those interviews
should not form a basis for the fact that the Respondent knew or purposely made a false application,

Finally, Respondent argues that the fine of $6,500 is inappropriate and that the penalty is
inconsistent with the legislative intent of the statute because of additional penalties the Respondent

will incur outside of the fine after a finding against him in this matter,

B. Statutory Framework
Title 27, Subtitle 4 of the Insurance Article deseribos "fraudulent insurance acts" and the
penalties thereof. Section 27-406(1) specifically addresses fraudulent acts of applicants and states:

Itis a fraudulent insurance act for a petson;

7 Respondent also argued that Respondent’s individual privacy rights under HIPAA were violated by Northwestern Mutual, The
Health Insurance Portability and Accessibility Aot of 1996, Publlec Law 104-191, as amended established the Privacy Rule for
personal health information (“PHI™), The Privacy Rule generally prohiblts a covered entlty, Including Insurance companles that
provide or pay for the cost of mecical care, from using or diselos] ng an individual’s PHI unless authorlzed and where this
prohibitlon would result In unnecessary Interference with cerlaln othet | mportant public benefits or national priorities, 45 CFR §
164.506; 45 § CFR §§ 160,102(a), 160.103, The Privacy Rule permits Insurance companies to use and disclose PHI with
certain limits and protections for treatment, payment, and health care opetatlons activities. “Health care opetations” are defined
in the Privacy Rule af 45 CFR 164.501(4) and Includes aetivities by an insurance oarrier which s a covered entlty conducting
fraud detectlon and compliance, 45 CFR 164,504, HIPAA Privacy violations are within the jurisdiction of the Unlted States
Department of Health and Human Services, Because Northwestern Mutual was statutorily obligated fo report the clreumstances
of Respondent’s situation under state law, It appears to have beon permitied to do so under the HIPAA Privacy Rule, and thero s
no violatlon of HIPAA asserted agalnst the MIA, and the MIA has no Jurisdiction to address alleged violatlons of the Privacy
Rule, T have not addressed these allegations,
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(1) to knowingly or willfully to make a false or fraudulent statement or representation in
or with reference to an application for insurance,

Section 27-408(c)(1) and (2) allows administrative penalties for violations of 27-406 and states
in pertinent part that;

(1) In addition to any criminal penalties that may be imposed under this section, on a

showing by clear and convineing evidence that g violation of this subtitle has ocourred, the

Commissioner may: |
¢)) impose an administrative penalty not exceeding $25,000 for each pct of
insurance fraud; and..,

(2) In determining the amount of an administrative penalty, the Commissioner shall

consider;

(i) the nature, circumstances, extent, gravity, and number of violations;

(i)  thedegree of eulpability ofthe violator;

(lif)  prior offenses and repeated violations of the violator; and

(iv)  any other matter that the Commissioner considers appropriate and relevant,

The Code of Maryland Regulations also sets out factors to be considered in administrative

penalties. COMAR 31,02,04,02 states,

In determining the amount of the financial penalty to be imposed, the Commissjoner
shall consider the following;

A. The seriousness of the violation;

B. The good faith of the violator;

C. The violator's history of previous violations;

D. The deleterious effect of the violation on the public and the insurance industry;
and '

E. The assets of the violator,

Electronic signatures are recognized as having the same legal foroe and effect a5 a written
signature on a contract under Maryland law, Section 21-106 of the Commercial Law Article of the

Maryland Annotated Code states:

(a) A record or signatute may not be denjed legal effect or enforceability solely because it is in
electronic form, :

(b) A contract may not be denied legal effect or enforceability solely because an electronic
record was used in its formation,

(¢) If a law requires a record to be in writing, an electronic record satisfies the law,

(d) If a law requires a signature, an electronic signature satisfies the law,
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Seotion § 21-108 of the Commercial Law Article of the Maryland Annotated Code recuires that
the surrounding elroumstances in existence at the time of the creation of the slectronic signature be
reviewed If there is any question about the validity of an electronic signature, Section 21-108(b) states:

(b) The effect of an electronic record of electronic signature attributed to a person under
subseotion (a) of this section is determined {rom the context and surrounding circumstances at
the time of its creation, execution, or adoption, including the parties agreement, if any, and
otherwlse as provided by law,

The standard of review in a case involving a violation of §27-406 is by olear and convincing
evidence.

C. The Respondent’s conduct when answering the questions about his

treatment for and wse of alcohol constituted a violation of § 27-406(1) based
on clear and conyineing evidence, but his conduct when answering questions
related to his cocaine use did not, and an administrative penalty of $3,250 is
appropriate,

At some point in 2014 Mr, Kuozarski and Respondent discussed a financial plan for Respondent,
The two discussed insurance as part of this plan and Respondent agroed to apply for insurance, M.
Kuozarkski explained to Respondent that he would be subject to medical underwriting as part of the
insurance application process, The Respondent then applied for policies of life and disability insurance
and was required to submit to a paramedical exam which included providing urine and blood samples for
testing and answering questions about his medical history,

Ms. Collins met Respondent on August 8, 2014 to administer that paramedical examination, Ms,
Collins was unable to specifically recall the Respondent at the hearing, but testified about that exam
based on the records of that exam and the process which she follows when doing paramedical

examinations, Ms, Collins’ demeanor was calm, professional, and she presented as an open and honest

witness, Ms, Collins very clearly desoribed the process she follows when doing each and every one of

her exams. She also testified that if she ever went to an applicant’s home and that person appeared under

the weather that she would not continue with the examination, She also testified that she always sits
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within three feet of the applicant while asking the medical history questions, Ms, Collins testified that
she always reads the questions to the applicants out loud and provides the applicant an opportunity to
review the Questionnaire on her computer before he or she electronically signs the document by olicking
“I Agree” two separate times,

Ms, Collins testified about Respondent’s exam from the records which show she took blood and
urine samples from Respondent, There is no dispute that she took these samples,

The circumstances surArounding the medical histotfy portion of the applic;atioﬁ oleral‘ly d.emoﬁstmte
that Ms, Collins sat with Respondent and went over a series of medical history questions in significant
detail, The Questlonnaire itself lists four s ghificant medical items were provided to and recorded by Ms,
Collins as part of this history, including a blood condition known as betathalassemia.® The number of
items, their medical significance, and the details recorded on the Questionnaire clearly demonstrate that
Respondent and Ms, Collins were appropriately engaged in a detail oriented discussion about
Respondeﬁt’s medical history, In the absence of any credible evidence to the contrary, I conelude that
the paramedical examination appointment took place and that Respondent provided the information ag
recorded by Ms. Collins on the Questionnaire,

Respondent’s answers about these medical conditions listed are good evidence that Respondent
was not truthful when he answered “No” to Question 4.a of the Questionnaire, The evidence produéed
by the MIA from the Respondent’s 2010 DUI case clearly establish that Respondent should have
answered yes in response to this question bocause he had been ordered by a court to seek treatment for
substance abuse and had participated in and completed a court ordered group aleohol and drug treatment
program, The Judgment issued by the U,S, District Court states in section C that, “The defendant shall
satisfactorily participate in a treatment program approved by the probation officer relating to substance
and /or aloohol abuse,.,” and that “The defendant shall suceessfully complete the program at the

Addiction Counseling Center,”

5y am not disclosing the medical condltlons for oonfidentislity purposes with the exception of one which {s neoessary,
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Respondent attempted to show through the questioning of the MIA’s witnesses that part of the
Tudgment, specifically the separate Conditions of Probation Document, that Respondent’s Probation
Officer never approved a program and that this shoyld negate the freatment requirement and the evidence
showlng treatment, This theory relies on a misteading of the actual J udgment and ignores other
evidence, In both places the Judgment states the Respondent, “shall” participate or complete the
program. Any discretion provided to the probation officer in the Judgment about which partioulay
substance abuse pl'ogram aﬁd %he specific program components he or she may require for Respondent
does not negate the sentenced mandatory and ordered treatment, Further, the alcohol/drug program
portion of Section C clearly and specifically required successful completion of the program at the
Addiction Counseling Center, Respondent was advised to seel treatment when he was ordered in the
Judgment to satisfactorily participate in and complete 4 treatment program, including the specific
program at the Addiction Counseling Center, The Respondent’s Conditions of Probation included that h
satisfactorily participate in a treatment program and refrain from excessive use of alcohol,

Most importantly, Respondent actually sought and received treatment and counseling for the use
of drugs and aleohol over a period of six months as an active participant in group counseling as
evidenced by the letter and Certificate of Completion from the Addictions Counseling Service of
Maryland admitted as Exhibit W, Givern the plain language of the J udgment in both places in Section ¢
and the conditions of probation that Respondent was required to comply with, Respondent should have
answered “yes” to question 4.,

Section 27-406 requires that any misrepresentation be made knowingly or willfully by
Respondent to constitute a civil fraud violation, When involving a crimina) prosecution, the Court of
Special Appeals has defined "wilful" as "the element of a gemf,{-al intent to do the thing which is
done, factoring out involuntary or accldental actions and those actions done by one who is incompetent

in terms of criminal responsibility,” DeBettencourt v. State, 48 Md, App. 522, 525 (1981), Although
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this is not a criminal matter this opinion is Instructive, Also instructive are the Maryland Criminal Jury

Instructions and Commentary Section 303 which states,

“Knowingly” is generally defined as having knowledge, An act Is done
knowingly if done voluntarily and purposely, and not because of mistake,
accident, inadvertence, or other innocent reagon, The purpose of the word

‘knowingly” is to ensure that no one would be convicted for an act done where
there exists a reasonable, innocent, explanation,”

There was no credible evidence offered to show that Respondent did not \%'illﬁllly or knowingly
make a false representation about his aloohol use or the treatment program on his application or
Quostionnaire, Although Respondent did testify at the hearing under subpoena from the MIA, he refused
to answer any questions, Respondent wag specifically asked about the Section C of the Judgment, the
Conditions of Probation, and the couxt ordetred treatment at the Addictions Counseling Center, In each
instance, Respondent ciaimed a Fifth Amendment privilege against self-incrimination, Counsel for the
MIA objected on the refusal to testify and argued that the information sought was not for use in g
oriminal matter, Respondent’s counsel stated that the testimony sought was designed to circumvent the
Flith Amendment and that he would not advise Respondent to answer any question at all absent a coupt
order from a judge. (T, at 7-9.) 1did not order Respondent to answer at the hearing based on his
counsel’s representation, However, Respondent’s failure to testify allows me as the fact finder to draw
an adverse inference against Respondent as recognized in Robinson v, Robinson, 328 Md, 507, 58,

(1992) (quoting Whitaker v, Prince Georges County, 307 Md. 36 8, 384-7 (1986)) in stating,

“[Olnce the privilege is invoked by a party who testifles in a ofvil case the refusal to
answer the question cannot be ysed against the party in a subsequent crimina]
proceeding; however, the fact finder in the oivil proceeding is entitled to draw an
adverse inforence against the party from that refusal to testify,” (Id.)

The Respondent asserts that the DUT and partioipation in a treatment program was voluntary as
recommended by an attorney and was also disclosed as part of the application process. The telephone

Interview notes show that Respondent offered thig attorney recommendation explanation as part of that
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interview, However, that interview was conduoted with Respondent on August 15, 2014, a week after hig
meeting with Ms, Collins, He definitely knew at the time of the telephone interview that his alcohol
treatment was an application issue beoause he had already been asked about it by Ms. Coflins and failed
to disclose the treatment. He attempted to make 2 partial disclosure during the telephone interview by re-
characterizing the court ordered treatment as atforney recommended, In addition, the day before the
telephone interview Respondqlt disclosed the existence of the DUI on the written and signed
applications for life and disab i'iity insurance. I can easily infer that Respondent i;eftlsécl to féstify .becé,usa
he did not want to have to explain the failure to disolose his court ordered treatment on the day of his
meeting with Ms, Collins, his disclosure of the DUI, and the mischaracterization of the ordered treatment
in the telephone interview in the face of the substantial documentary evidence like the Judgment itself,

It Is not reasonable to believe that Respondent somehow forgot that he participated in or
somehc')w otherwise nﬁsinterpreted the nature of his participation in a six month long aleohol and drug
treatment program so that it did not need to be disclosed to Ms. Collins, It is also not reasonable for him
to forget that he was ordered to r_efrain from excessive use of aleohol as part of the Judgment and as a
condition of probation,

I'now turn to whether Respondent signed the Questionnaire as part of his application,
Respondent claims the evidence shows that the electron]c si gnature ls not valid and therefore, no false
statement or fraudulent statement or representation, in or related to the Respondent’s applications, exist,

Section 21-106 of the Commeroial Law Article makes an electronic signature as valid as a
written signature, The Respondent’s electronic signature appears on the Questionnaire as indicated by
the signature line which electronically indicates a printed sighature of “BSIGNED BY BRADLRY
BURTON 08-08-2014 AT 2:02 PM, CDT", CDT meaning Central Daylight Time. Respondent claims
that this signature on the Questionnaire is invalid as a result of the clroumstances under which it was

obtained. Specifically, Respondent’s counsel tried to establish through the questioning of Ms, Colling
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and Mr, Mullis at the hearing that the APPS records and application submission timing is inconsistent
with the other evidence and that this should discredit the testimony of Ms, Collins,

Section 21-108 of the Commercial Law Aticlo of the Maryland Annotated Code is applicable.
That section states,

“The effect of an slectronic record or electronic si gnature aftributed to a person
undet subsection (a) of this section s determined from the context and surrounding
circumstances at the time of its creation, execution, o adoption, including the
parties' agreemont, if any,...”

While there is certainly some Inconsistency in the evidence about the exact time the application
was signed, any questions or issues are cleared up by looking &t the time zone differences and the amount
of time it took to do the examination, Ms, Collins testifiod at the hearing and spoke at the interview with
Investigator Thompson based on the documentation from Respondent’s.case. She was unequivocal in
stating at the hearing that she féllows the same prooess with each applicant, that she reads each question
on the form to the applicant, and that she gives the applicant a chance to review the answers before
signing electronically,

Ms. Collins testified about the amount of time it takes to do the specimen collection and
measurements, the medical history, and stated that the whole appointment generally takes about an hou,
The system notes that both she and Mr, Mullis testified from indicate that her appolntment with
Respondent was to begin at 2:00 pm Fastern Time and that the application was signed at 2:02 Central
Time. The APPS log shows the eniries in chronological order from bottom to the fop of the page. The
entries related to the date the exam was scheduled, August 4, 2014, to the date of the actual examination
on August 8, 2014 are:

2014-08-08 5:31:40 PM — Done per Examiner on 2014 -08-08
2014-08-08 3:02:00 PM - Smart Paramed/ Examiner E-Signed on 2014 —O8-Oé; 02:02 PM
2014-08-08 3:02:00 PM — Smart Paramed/ Applicant e-Signed on 2014 -08-08 02:02 PM

2014-08-08 3:02:00 PM — Smart Paramed/ Examiner e-Signed on 2014 -08-08 02:02 PM
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2014-08-08 11:30:48 AM — Case scheduled for AUG 08, 2014 - 02:00 PM

These times ate absolutely consistent with the process described and average one houy
oxamlnation time Ms, Collins testiffed 10 at the hearing, Respondent’s coungel argued af both the hearing
and in Respondent’s Post Hearing Brief that the timestamps on the Questionnajre and APPS log indicate
that the interview took just a few minutes and is obviously flawed, However, both Ms. Collins and Mr,
Mullis’ testimony adequately established the differences between Bastern and Central Time and how
long a normal exam shoyld také. It is undispute& that Respondent provided ‘sami)'les of urine and blood
which must take more than the 2 minytes that Respondent implies the records show the entire exam took,
The Notice Consent and Chain of Custody Statements that Ms, Collins and Respondent signed on that
date in Baltimore, in the Bastern Time zone, was signed at 2:10 pm, Also, Respondent’s medical history
answers show that adequate time was taken to ensyre that the Questionnaire was completed properly,
Both the APPS recards and the testimony of Ms, Collins and My, Mullis make clear Ms, Colling
examination took approximately one hour, beginning at 2:00 PM Eastern Time, and concluding at
approximately 3:02 Eastern Time when the Questionnalre was signed electronically by Respondent. This
is entirely consistent with Ms. Collins testimony that the medical history can take up 45 minytes
depending on the answers,

Addressing another circumstance around the electronlo signature, Respondent’s counsel
questioned Dr, Kuntz about the urine specimen provided by Respondent and more specifically, whether it
Indicated Respondent was dehydrated at the fime of the examination and unable fo consent to signing due
to intoxication, Dr, Kuntz did testify that Respondent’s ereatinine level was high and indicative of
dehydration, Althongh Dr, Kuntz's testimony and Respondnet’s urine sample suggest Respondent may
have been dehydrated or even hung over at the time of signature, there is certailily not sufficient evidence
to find that he was intoxicated to the point of incapacitation at the time of signature, In addition,
Respondent was specifically asked at the hearing about his signature on the Questionnaire but he refused

to answor and claimed a Fifth Amendment privilege, (T\2 at 10,)
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Linfer from the refusal to testify and the credible evidence presented that Respondent did meet
with Ms, Collins for approximately one hour. Ialso find that Respondent knowingly provided Ms,
Collins with only certain details of his medioal history and then Respondent elecironioally signed the
Questionnaire, Therefore, I do not find any merit in Respondent’s argument that the timestamps indicate
a flawed paramedical exam or that the electronic signature Is invalid based upon the surrounding
circumstances, ,

Respondent also tries to state that the timing of the APPS system notes indicate that the
Questionnaire was not submitted as Ms, Collins claims becavse of the note at 5:31:40 PM which states it
\.«/as done per examiner on 2014-08-08, However, Mr, Mullis testified without hesitation that this wag the
time that Ms. Collins enters into the system a nofe stating that she has completed the exam sometime
during the day, not that she had just uploaded all of the information from that day as Respondent’s
counsel implied in his questioning,

Therefore, based on the documentary evidence presented, the testimonial evidence, and the
Inference afforded me by Respondent’s refusal to testify about his treatment program, Ifind by clear and
convineing evidence that Respondent knowingly made false representations when answering “No® to
Questions 4.a and 4.b of the Questionnaire and in response to the telephone interview question, “Haye
you received or been advised to receive treatment op counseling for the use of aleohol or drugs?”, each of
which was in reference to his application for polices of life and disability insurance,

Whether Respondent willfully or knowingly made a false or fraudulent statement regarding the
cacaine use requires a more detailed analysis, Respondent’s concedes 1n that post-hearing brief that he
used cocaine, “The Respondent’s position pertaining to the use of cocaine is that he did not recall using
cocalne until the results of the medical examinations were given to him.” (Resp, Briof at p.2.) With
Respondent’s actual use not at issue, my inquiry focuses on whether falsely answering no to having used
cocalne in the last 10 year on Question 4.c of the Questionnaire was done willfully or knowingly by

Respondent,

30




The earlier question regarding Respondent’s court ordered treatment was answered becanse
Respondent acted knowingly and did not require an in depth analysis of what constitutes “willfuﬂy”
makilllg a false or fraudulent statement, Ag previously stated, the Court of Special Appeals has defined
"wilful” in the criminal context as "the element of & general intent to do the thing which is done,
factoring out involuntary or aceidental actions and those actions done by one who is incompetent in
terms of eriminal responsibility,” DeBettencourt v. State, 48 Md, App. 522, 525 (1981). While the
DeBettencourt opinion Is instructive there are several other opinions which are ilelpful and discuss |
willful conduct in a civil context, The Maryland Court of Appeals discussed willful conduct in soveral
olvil cases including some involving premises liability, In Doehring v. Wagner, 80 Md. App. 237, 246,
562 A.2d 762, 767 (1989), the Court discussed willful conduct in contrast to wanton conduct, and in
doing so recognized some level of knowledge on the part of the actor within willfulness by stating in
pertinent part:

“There is a distinction between “willful and “wanton” misconduet, Willful m.iscondﬁct

is performed with the actor's actual knowled ge or with what the law deems the equivalent

of actual knowledge of the peril to be apprehended, coupled with a consocious failure to

avert Injury. A wanton act, by contrast is performed with reckless indifference to its

potentially injurious consequences, Doehring v, Wagner, 80 Md. App. 237,246, 562
A.2d 762, 767 (1989) citing Evans v. Miller, 8 Wash.App, 364, 507 P.2d 887 (1973)."

In discussing the applicable precedents the Court of Appeals stated there has to be some degree of

caleulated and deliberate behavior:
“The Maryland cases have generally looked to conduot of a more deliberate nature than
that involved here, i.¢., conduet calculated to or reasonably expected to lead to a desired
result, See Hensley v. Henkels & McCoy, Inc,, 258 Md, 397,265 A.2d 897 (1970)
(stating generally that a licensor is liabls for iy Juries a licensee sustaing because of
entrapment, concealment, or presentation of deceptive appearance).” Doehring at 246,
I'see this as requiring more than Just a finding of genera) intent on Respondent’s part to do the

thing done, Rather, I am looking to determine if by clear and convinecing evidence Respondent made a

false statement; 1) with actual knowledge; or 2) by conduct which shows a leve of intent sufficient to
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establish the equivalent of actual knowledge, in answering “No” to Question 4.a of the Questionnaire as
part of the applications at 3:02 pm on August 8, 2014,

Clear and convinoing evidence means, “the witness to a fact must be found to be credible, and
that the facts to which they have testified are di stinetly remembered and the details thereof narrated
exactly in order, so as 1o enable a triet of the facts to come to a olear conviction, without hesitancy, of the
truth of the precise facts at Issve,” Almmey Grievmzoe Commission v. Mooney, 359 Md. 56, 79 (2000).
See also, Attorﬂey Grievance Comnwssion v. Bear, 362 Md, 123 (2000).

Respondent’s first known reaction to the results of his test indicate he had to go backward and
piece the events of the weekend, including the night before the examination together, Respondent sent an
email to Mr, Kuozarski expressing shock at the results of his urine test showing the presence of cocaine
in his system, But although surprised, Respondent had actually gone back and thoy ght through that
weekend and realized what had happened. At the time of that email the Respondent did not have reason
to suspect that he was going to be subjected to a civil fraud action, Ifind this statement to be credible
and one that shows Respondent’s understanding at the time of the paramedical examination,

Investigator Thompson interviewed Respondent approximately eight months later after the
paramedical examination with Ms, Collins and described him as forthright and oredible, Respondent
indicated that he was transparent with My, Kuczarski about his drug use and according to the records of
that interview and Investigator Thompson’s notes Respondent admitted using a small amount of cocaine
on the day in question, The notes also indicate that Respondent said he thought he had used the cocaine
after the examination but after checking dates on his smart phone realized it was before,

At that interview, Respondent tofd Investigator Thompson that he did not cancel the interview
even though he had used cocaine the night before because he Just wanted to get it over as it had already
been rescheduled and that Respondent did not realize they were going to test for cocaine. But the notes
and report of that interview also indicate that he said that he is a pharmacist and that he is aware of the

accuracy of the tests for cocalne as a tesult, These two statements are d ifficult to reconcile and raise
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questions as opposed to providing olarity, Why would Respondent go submit to both a blood and urine
test if he knows he has just done cocaine? The easy answet is that he would not, The consequences of
such an act would be far more reaching than th.e simple failure to be issued a life or disability insurance
policy as noted by Respondent in his brief, Had he been aware that he was golng to even potentially be
tested after doing a drug like cocaine, Respondent very easily could have rescheduled the exam again,
told Mr, Kuczarski he was not going to go through with the application process at that time, or even call
soon after the exam itself énd | just say cancel everything. He was just asked about cocaine use by Ms,
Collins so he has to be aware of the possibility of it being tested for. When Respondent realized during
the interview with the MIA Investigatots that there was a potential threat in the form of & civil order, one
which could threaten his professional standing, he indicated that he was going to seek counsel,
Respondent was faced with a similar threat to his profession and livelihood on the day of the
examination, However, he took no steps o protect himself even though sgvsral options including
rescheduling the exam again, canceling the exam, or withdrawing his applications altogether would have
been very easy to do, These action and inaction on August 8, 2014 is not consistent with a man who
realizes he has just taken cocaine,

It would be too simple to say that Respondent was not honest about the alcoho] so he must have
also been dishonest about the cocaine, Forg pharmacist, the use of a legalized drug or substance like
alcohol is a far less serious matter than the use of an illegal and highly addictive substance like cocaine,
There ate several indications that Respondent did not see the threat on the day of the examination, which
is substantial evidence of the fact that he did not have any recollection of his cocaine use the night before
when he electronically signed the Questionnaire. If he did not remember taking the cocalne he caunot
have acted dc]ibemt‘e]y or with a conscious failure to avoid injury to himself,

Investigator Thompson’s notes and report do not haye atly mention of Respondent’s having been
drinking the night he used the cocaine, At the hearing Investigator Smith was asked specifically if

Respondent ever sald that on the night before the examination that he was drinking so much that he
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forgot that he did cocalne. After initially responding that Respondent did not tel] him that, Investigator
Smith testified that Investigator Thompson fold him in a conversation affer the Interview that Respondent
had stated this to be the case, No record of this representation by Respondent is found anywhere in
Investigator Smith’s notes or report, but such a statement is consistent with Respondent’s prior statement
to Mr. Kuezarksi, Both investigators provided honest and credible testimony and I have no reason to
doubt the veracity of their statements, However, the lack of any reference in lnvestigator Thompson’s
notes or report of the Respondént mentioning this as a canse for his not l'ennembéring usﬁlg coééine |
leaves me with an unanswered question as to why it is not mentioned and a question about the overall
inclusiveness of the report.

Respondent also argues that he was too impaired from being hung over from alcohol intoxication
at the time of the exam with Ms, Collins to knowingly intend to commit fnsurance fraud, There is
insufficient evidence to establish that Respondent was even hung over on August 8th from drinking the
night before, But Dr, Kuntz’s testimony offers some corroboration of and physical evidence that
Respondent had been drinking the night before, Dr, Kuntz presented as a knowledgeable witness even
though when questioned about the portion of the fab report and their relation to aloohol use he became
defensive and uncooperative. Dr. Kuntz conceded on cross examination that the CRL lab results show
Respondent’s creatinine level was high and that this can be indicative of dehydration and a person being
hung over from drinking, He also acknowledged the possibility of blackouts,

Under a clear and convineing standard the facts must enable a trier of the facts to come to & clear
conviction, without hesitancy, of the truth of the procise facts at fssus. There are points in time where
Respondent stated that he did not remember using cocaine as a result of his drinking and there are
questions raised by the facts as presented, including ones related to Respondent’s decision to act or not in
similar situations and the lack of a mention of Respondent’s drinking, Many of these questions would
possibly have been answered had Respondent testified, Respondent’s counsel advised him that he should

not testify without being ordered to do so by a Judge. Tam allowed to draw an adverse inference from his
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failure to testify and do so, However, even wiilizing such an inference there is not sufficient evidence for
me o reach the point of being able to come to & clear determination of the truth without substantial
hesitancy,

Respondent’s conduct and statements do not rise to the required level showing that he knowingly
or willfully provided a false answer false answér to Question 4.a of the Questionnaire on April 8, 2014,
Therefore, based on the evidence I do not find that the MIA hag met its burden by cloar and convinelng
evidence that Respondent violated § _27-406(15 by stating no in response to Ques‘tidﬁ 4con the |
Questionnaire,

Respondent argued that in a civil context he i entitled to Miranda warnings, citing Marhis v,
United States 391 U8, 1 (1968), and asserting that any statements made by him to the MIA Investigators
from which a negative inference is drawn is improper, Iagree that thers are some similarities to the facts
of this matter and those presented in Mathis, but thete also appear to be differonces which distinguish
that case from the facts presented here, However, Respondent’s custodial interrogation argument is moot
since I have not drawn any negative inference from the statements made by Respondent in that meeting,

The Amended Order imposed a fine of $6,500 for violations of § 27-406(1) related to questions
and answers about Respondent’s alcohol treatment, alcohol use and cocaine use, In considetation of the
fact that Respondent’s violation of § 27-406(1) in answering questions 4.a and 4.b of the Questionnaire
was made knowingly, that I find no violation of that section related to the Respondent’s answers to
question 4.c, and the factors set forth in § 27-408(c)(2) and COMAR 31 .02.04.02, 1 find the imposition of

a reduced penalty in the amount of $3,250 is appropriate under the facts of this case,

CONCLUSIONS OF LAw
Based upon the foregoing Findings of Fact and Discussion, it is found, as a matter of law, that
Respondent violated § 27-406(f)(1) of the Insurance Article of the Annotated Code of Maryland by

knowingly providing a false answer of “No” to questions 4.8 and 4.b of the Questionnaire in relation to
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his applications for life and disability insurance, Therefore, Rospondent shall pay an administrative

penalty in the amount of $3,250,

FINAL ORDER

IT IS HEREBY ORDERED that:
1. The Janvary 28, 2016 Order be AMENDED; and it is further
2. ORDIRED that Respondent shall pay an administrative penalty in'the amount of $3,250;
and it is further
3. ORDERED that the records and publications of the Maryland Insurance Administration
reflect this declsion,
[t is so ORDERED this 25" day of May, 2016,
ALFRED W, REDMER, JR,

Insurence Commissioner
signature on original

ROBERT D, MORRO\}J/J'R.
Associate Commissioner-Hea ings

Administrative penalties shall he made payable to the Maryland Insurance Administration and
shall identify the case by invoice number, case number, and name, Unpaid penalties will be
referved to the Central Collection Unit for collections, Payment of the administrative penalty shall
be sent to the attention of Victoria August, Associate Commissioner, Compliance and
Enforcement, 200 St. Paul Place, Suite 2700, Baltimore, MD 21202,
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